
vii 

TABLE OF CONTENTS 

Dedication ............................................................................................................................................v 
Preface............................................................................................................................................... xiii 
About the Editors............................................................................................................................ xvii 
Subject Matter Index.......................................................................................................................857 

 
Articles 

Section 1: Overview 

Anatomy of ETA Form 9089: An Item-by-Item Dissection..................................................................1 
by Steven Clark (with some help from his friends) 

Basic Ethical Issues in Labor Certification Cases ...............................................................................41 
by Michael Maggio 

Section 2: Alien-Related Issues 

Using the Initial Consultation and Questionnaire to Lay the Foundation and Spot Issues .................49 
by Neil S. Dornbaum 

Alien-Related Issues to Spot Before Commencing a PERM Case......................................................57 
by Jessica Choi and Karen M. Pollins 

 
Chart to Verify Alien’s and Derivatives’ Admissibility Before Taking a Case ..................................73 

by Jane W. Goldblum 

The Alien’s Education and Experience: Selected Problems................................................................83 
by A. James Vázquez-Azpiri 

Alien Influence and Control Over the Job Opportunity ....................................................................101 
by Allen E. Kaye 

Section 3: Employer-Related Issues 

Employer-Related Issues to Spot Before Commencing a PERM Case .............................................113 
by Wendy Castor Hess, Jonathan A. Grode, & Maria P. Fritzinger 

Identifying the Employer’s Requirements for the Position Before Drafting 
 an Approvable and Appropriate PERM Application........................................................................131 

by Robert H. Cohen 



viii  DAVID STANTON MANUAL ON LABOR CERTIFICATION, 4TH ED.  

 

Finding the Right Job Code, Wage, and Experience Level: 
A Step-by-Step Guide to Navigating the O*NET .............................................................................143 

Courtesy of Josie Gonzalez 

Prevailing Wages under PERM: How to “Do the Right Thing” .......................................................147 
by Ester Greenfield & Linda Rose 

Recruitment Under PERM: Lessons Learned (So Far) .....................................................................171 
by Mary Jane Weaver 

The Recruitment Process Under PERM ............................................................................................185 
by Howard W. Gordon 

Layoff Provisions Under PERM........................................................................................................197 
by Catherine L. Haight 

Section 4: I-140 Petition-Related Issues 

Drafting PERM Applications to Ensure I-140 Approval...................................................................203 
by Edward R. Litwin & Marcine A. Seid 

Section 5: Audits, Appeals, & Revocations—Three Years After PERM 

PERM Audits: Turn, Turn, Turn .......................................................................................................215 
by Alan Tafapolsky & J. Anthony Smith 

Worst Case Scenarios: Revocation, Invalidation, Debarment, Suspension, Appeal, 
and the Paramount Importance of Document Retention....................................................................233 

by Susan J. Cohen 

Section 6: Occupation-Specific Issues 

PERM Filings for Residents, Interns, and Physicians: Variations on a Theme by Hippocrates .......239 
by Robert Aronson & Dinesh Shenoy 

Special Recruitment: The Advantageous PERM Process for College and 
University Teachers … and Others....................................................................................................261 

by Jane W. Goldblum 

Schedule A Under PERM: An Interesting Assortment of Immigrant Options for Nurses, Physical 
Therapists, Artists, Scientists, and Entertainers—An Update ...........................................................283 

by Tien-Li Loke Walsh, Naveen R. Bhora, & Frieda Wong-Dittmar 



TABLE OF CONTENTS  ix 

Practice Aids1 

PERM Flowchart .............................................................................................................................309 
Courtesy of C. Ryan Cook 

PERM Procedural Checklist...........................................................................................................312 
Courtesy of William A. Stock 

Employer Questionnaire .................................................................................................................314 
Courtesy of Wendy Castor Hess, Jonathan A. Grode, and Maria P. Fritzinger 

Employee Questionnaire .................................................................................................................317 
Courtesy of C. Ryan Cook 

Employee Checklist..........................................................................................................................321 
Courtesy of Jane W. Goldblum 

Employer Guidelines for Evaluating Applicants and Completing Evaluation Sheet................325 
Courtesy of Norman C. Plotkin 

Recruitment Results Checklist (Recruitment Report) .................................................................329 
Courtesy of Josie Gonzalez 

PERM Document Retention Checklist ..........................................................................................330 
Courtesy of Josie Gonzalez and Elizabeth Poh 

Appendices 

 
Proposed Form ETA 9089, Application for Permanent Employment Certification, with 
instructions (submitted for review by the Department of Labor to the Office of 
Management and Budget on March 25, 2008) .............................................................................331 

AILA InfoNet Doc. No. 08040330 (Apr. 3, 2008) 

PERM “Fraud” Regulation: Reducing the Incentives and Opportunities for Fraud and 
Abuse and Enhancing Program Integrity, 72 Fed. Reg. 27903 (May 17, 2007) ........................371 

AILA InfoNet Doc. No. 07051762 (May 17, 2007) 

Final PERM Regulation, 69 Fed. Reg. 77325 (Dec. 27, 2004) .....................................................416 
AILA InfoNet Doc. No. 04122312 (Dec. 27, 2004) 

Department of Labor FOIA Guide ...............................................................................................513 
www.dol.gov/dol/foia/main.htm 

Highlights of Fiscal Year 2008 PERM Certifications ..................................................................518 
AILA InfoNet Doc. No. 08102776 (Oct. 27, 2008) 

                                                 
1 This section primarily includes a selection of checklists and questionnaires for readers to use. Nothing herein should be 
used without a careful analysis of its applicability in the particular anticipated setting. 



x  DAVID STANTON MANUAL ON LABOR CERTIFICATION, 4TH ED.  

 

Restatement of PERM Program Guidance Bulletin on the Clarification of Scope of 
Consideration Rule in 20 CFR §656.10(b)(2) (Aug. 29, 2008) .....................................................520 

AILA InfoNet Doc. No. 08082940 (Aug. 29, 2008) 

PERM Program Guidance Bulletin on the Clarification of Scope of Consideration Rule in 
20 CFR §656.10(b)(2) (June 13, 2008)............................................................................................523 

AILA InfoNet Doc. No. 08061365 (June 13, 2008) 

PERM Fraud Rule FAQs Round 2 (Mar. 31, 2008) .....................................................................525 
AILA InfoNet Doc. No. 08040234 (Apr. 2, 2008)  

PERM Fraud Rule FAQs (July 16, 2007) ......................................................................................528 
AILA InfoNet Doc. No. 07071675 (July 16, 2007)  

PERM FAQ Set Round 10 (May 9, 2007)......................................................................................533 
AILA InfoNet Doc. No. 07051160 (May 11, 2007)  

PERM FAQ Set Round 9 (Nov. 29, 2006)......................................................................................536 
AILA InfoNet Doc. No. 06120460 (Dec. 4, 2006)  

PERM FAQ Set Round 8 (Mar. 20, 2006) .....................................................................................542 
AILA InfoNet Doc. No. 06032716 (Mar. 27, 2006)  

PERM FAQ Set Round 7 (Feb. 21, 2006) ......................................................................................545 
AILA InfoNet Doc. No. 06022473 (Feb. 24, 2006)  

PERM FAQ Set Round 6 (Feb. 14, 2006) ......................................................................................547 
AILA InfoNet Doc. No. 06022474 (Feb. 24, 2006)  

PERM FAQ Set Round 5 (Aug. 8, 2005)........................................................................................550 
AILA InfoNet Doc. No. 05081169 (Aug. 11, 2005)  

PERM FAQ Set Round 4 (June 1, 2005) .......................................................................................554 
AILA InfoNet Doc. No. 05060364 (June 3, 2005)  

PERM FAQ Set Round 3 (May 4, 2005)........................................................................................560 
AILA InfoNet Doc. No. 05050960 (May 9, 2005) 

PERM FAQ Set Round 2 (Apr. 7, 2005)........................................................................................563 
AILA InfoNet Doc. No. 05041463 (Apr. 14, 2005) 

PERM FAQ Final Regulation (Mar. 7, 2005) ...............................................................................570 
AILA InfoNet Doc. No. 05030861 (Mar. 8, 2005) 

Prevailing Wage Guidance (Revised May 9, 2005).......................................................................593 
AILA InfoNet Doc. No. 05030864 (Mar. 8, 2005) 

Prevailing Wage FAQs (Aug. 1, 2005) ...........................................................................................631 
AILA InfoNet Doc. No. 05081067 (Aug. 10, 2005) 

USCIS Guidance Memo on Numerous PERM-Related Issues: (Sept. 23, 2005) .......................650 
AILA InfoNet Doc. No. 05101269 (Oct. 12, 2005) 



TABLE OF CONTENTS  xi 

USCIS Guidance Memo Describes New Schedule A Requirements: (June 15, 2005)...............661 
AILA InfoNet Doc. No. 05061761 (June 17, 2005) 

AILA DOL Liaison Committee Practice Advisory: The Role of the Attorney in the PERM 
Process After the Fragomen Settlement .......................................................................................669 

AILA InfoNet Doc. No. 08110666 (Nov. 6, 2008) 

Fragomen v. Chao: Joint Stipulation of Settlement and Order ..................................................672 
AILA InfoNet Doc. No. 08110330 (Nov. 3, 2008) 

Fragomen v. Chao: Errata Statement............................................................................................684 
AILA InfoNet Doc. No. 08091670 (Sept. 16, 2008) 

Fragomen v. Chao: Reply Brief......................................................................................................690 
AILA InfoNet Doc. No. 08091135 (Sept. 11, 2008) 

Fragomen v. Chao: Complaint .......................................................................................................722 
AILA InfoNet Doc. No. 08081130 (Aug. 11, 2008) 

AAO Unpublished Decision Overturns Denial of EB-3 I-140 in Bachelor’s Degree 
Equivalency Case .............................................................................................................................785 

AILA InfoNet Doc. No. 07062163 (June 21, 2007) 

Matter of Technivate, Inc., 2008 INA 00065 (BALCA Aug. 27, 2008)........................................793 
AILA InfoNet Doc. No. 08110465 (Nov. 4, 2008) 

Matter of EPI Limited Partnership, 2008 PER 00004 (BALCA Apr. 28, 2008) (employer 
does not require Bachelor’s degree, but BALCA finds professional recruitment mandatory 
for Appendix A job) ........................................................................................................................799 

AILA InfoNet Doc. No. 08051688 (May 16, 2008) 

Matter of Federal Medical Group, Inc., 2008 PER 00012 (BALCA Apr. 28, 2008) (denial 
upheld, as employer could not substantiate that error was inadvertent) ...................................806 

AILA InfoNet Doc. No. 08051660 (May 16, 2008) 

Matter of 5th Avenue Landscaping, Inc., 2008 PER 00027 (BALCA Feb. 11, 2008) 
(BALCA upholds denial of incomplete PERM application)........................................................814 

AILA InfoNet Doc. No. 08050960 (May 9, 2008) 

Matter of HealthAmerica, 2006 PER 1 (BALCA July 18, 2006) (BALCA sets standard for 
harmless error in first PERM case) ...............................................................................................817 

AILA InfoNet Doc. No. 06071868 (July 18, 2006) 

DOL Stakeholder Liaison Meeting Report (July 15, 2008) .........................................................842 
AILA InfoNet Doc. No. 08073066 (July 30, 2008) 

DOL Stakeholder Liaison Meeting Report (Apr. 3, 2008)...........................................................850 
AILA InfoNet Doc. No. 0804183 (Apr. 18, 2008) 

NSC Liaison Committee Clarifies Recent NSC Comment on Degree Equivalency for EB-2 
I-140s (June 7, 2007) ........................................................................................................................855 

AILA InfoNet Doc. No. 07060773 (June 7, 2007) 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


