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A

AAQ. See Administrative Appeals Office
ABA Model Rules of Professional Conduct
foreign exchange violations and, 136
Ability to pay
EB-1-3 visas, 39
H-1B visas, 8-9
Academic fields
outstanding professors and researchers (EB-1-2), 34—
37
Accounting issues. See also Financial Accounting Stan-
dards Board (FASB)
generally, 339-357
accounting policies, 344-345
additional paid-in capital, 349
adverse opinion, 346
audit reports, types of, 346
background of modern accounting, 342-343
balance sheet, 341
business entity, types of, 347-348
cash flow
net income vs., 350-351
statement, 342
contributed capital, 349
equity accounts, 349-350
reporting changes in, 350
explanatory language added to audit, 346
financial statements, 340-341
comparing “compiled,” “reviewed,” and “audited”
statements, 345-346
disclosures and notes, 342
FASB standards, 344
generally accepted accounting principles (GAAP), 343
common departures, 343-344
generally accepted auditing standards (GAAS), 346—
347
income statement, 341-342
income tax returns, 351-355
basis in partnership taxation, 355
capital accounts, 353-354
economic vs. tax allocations, 354-355
Schedules K and K-1, 355-356
Schedule L, 356
Schedule M-2, 356
tax-basis capital accounts, 354
information systems, 340
initial investment, 357
net income vs. cash flow, 350-351
Other Comprehensive Basis of Accounting (OCBOA),
345
qualified opinion, 346
retained earnings, 349
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reporting changes in, 350
treasury stock, 349-350
unqualified opinion, 346
Adjudicator’s Field Manual (AFM). See also Neufeld
Memo
sole owner/investor context for H-1B visas, 8
Adjustment of status
investors (EB-5), 76, 218
Administrative Appeals Office (AAQO)
“at risk” capital for EB-5 investors, 114118, 125
engineering and product design not construed as re-
search activities, 35
national interest waivers, 42
Administrative Procedure Act (APA)
review of agency actions as arbitrary, capricious, or
abuse of discretion, 195, 219-220
Adverse opinion
accounting issues, 346
Advertising contracts
U.S. counsel advising on, 295
AEDPA. See Antiterrorism and Effective Death Penalty
Act
Agreement on Trade-Related Investment Measures
(TRIMs Agreement)
scope of, 280
Alien influence and control over job opportunity
generally, 45-58
audit triggered, 50-52
documentation requested, 5253
employer with only a few employees, 51
Modular Container test, 46, 53
alien’s familial relationship not precluding labor
certification, 49
alien’s investment, managerial involvement, or fa-
milial relationship precluding labor certifi-
cation, 47-48
alien’s investment or involvement not precluding
labor certification, 48—49
BALCA cases after, 47-49
BALCA cases prior to, 4647
American Bar Association (ABA)
House of Delegates Resolution 300 (Aug. 2008), 310,
323
American Institute of Certified Public Accountants
(AICPA)
accounting standards, 342, 347
Anti-money laundering. See Money laundering
Antiterrorism and Effective Death Penalty Act (AEDPA)
Foreign Terrorist Organizations (FTOs) and terrorism
list governments, transactions with, 316
knowledge for criminal liability, 317
penalties, 320



Arms Export Control Act

Arms Export Control Act
defense firms’ notice of transfer in ownership to for-
eign purchaser, 289
Atomic energy
laws to protect from foreign interests, 288
“At risk” capital
EB-5 investors, 92, 113-118
for EB-5 investors, 92, 113-118
Ho decision (AAO), 117-118, 125, 179-180
Izummi decision (AAO), 114-117, 125, 179-180
regulatory sources, 113-114
nonpreference investor category, 232-233
Attorneys
ethical considerations for. See Ethical considerations
Lawyer Guidance (FATF), 323-324
Attorney’s fees
investors (EB-5) representation, 275-276
Audits
alien’s influence and control over job opportunity, 50—
52
documentation requested, 5253
financial audits
explanatory language added to, 346
types of, 346
Australia
business skills program, 397-404
cancellation of visa, 404
current visa requirements, 400-404
post-arrival monitoring, 404
requirements summary, 406
E-3 visas, specialty workers from, 243
entrepreneur visas, 405
temporary residence for self-funded retirees, 404—405
Aviation
laws to protect from foreign interests, 288

B

B visas
applications by potential EB-5 petitioners, purpose of,
140
Background check on clients
due diligence, 119
Balance sheet
described, 341
Benefit requirements
investor (EB-5) to benefit U.S. economy, 65
substantial benefit for exceptional ability EB-2 visas,
41
Bipartisan Campaign Reform Act of 2002 (BCRA)
prohibition on foreign national contributions to U.S.
elections, 281
Board of Alien Labor Certification Appeals (BALCA)
alien’s influence and control over job opportunity, 45—
58
Board of Immigration Appeals (BIA)
removal appeals to, 220
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Bona fide commercial or entrepreneurial undertaking
E-2 visas, 18
Bona fide job opportunities. See Alien influence and con-
trol over job opportunity
Bureau of Economic Analysis (BEA)
collection of data on foreign investment in U.S., 282—
283
Bureau of Labor Statistics (BLS)
high unemployment areas established by, 109
Business entities
accounting systems, 347-348
choice of type, 293-294
overview of types, 331-338. See also Corporations;
Limited liability companies (LLCs); Limited
liability partnerships (LLPs); Limited partner-
ships (LPs); Partnerships; S corporations; Sole
proprietorships
Business management. See Managerial capacity; Manag-
ers

C

Campaign contributions
BCRA prohibition on foreign national contributions to
U.S. elections, 281
Canadians
business immigration program, 407—408
Quebec, 412413
commuters and tax liability, 364
E-2 visas
change of status denied, 27
disqualified if strike or lockout in labor dispute, 25
investor immigration, 407-414
provincial nominee programs for investor and entre-
preneurial immigrants, 407412
Capital
accounting standards
additional paid-in capital, 349
contributed capital, 349
“at risk.” See “At risk” capital
E-2 visas, investor’s possession and control of in-
vested funds, 15-16
EB-5 investor capital
expending all of, 178-180
legal acquisition of, 67-68, 93, 119-129, 131-132
required amount of capital investment, 174
shortfall of capital investment, 175-177
source of funds, 93, 120-125, 174-175
income tax returns, capital accounts, 353—354
money laundering, relevance to, 318-319
source of funds
legal precedent, 232, 236
nonpreference investor category, 232
Capital gain deferral
departure planning, 391
Capital stock
described, 349
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Cash flow
net income vs., 350-351
statement, 342
C corporations. See Corporations
Chang decision (9th Cir.)
retroactive application of rules to investors’ I-829 peti-
tions when they followed previous rules, 195—
196, 224
Change of status
E-2 visas, 27
Checklists
investors (EB-5), 90
Chevron deference
validity of agency decisions, 220, 223-224
Chile
H-1B1 visas, 243
China. See People’s Republic of China (PRC)
Circuit Courts
deferential levels of, 224
removal appeals to, 220
Citizenship
illegal procurement, effect on EB-5 status, 219
Classified information
laws to protect, 288
Clayton Act
prevention of acquisition by either domestic or foreign
investors, 287
Closely held corporations
alien with interest in, audit triggered, 50
defined, 50
Compensation deferral
departure planning, 391, 393
Competition
laws to protect, 287
Conditional permanent residents
investors (EB-5), 165-191. See also Form 1-829
agency actions transforming conditions to perma-
nent residence, 168-171
statutory framework, 166—168
termination grounds, 167, 218
with pending I-829 petitions, 72, 75
Conflict of interest
representing both U.S.-based developer and immigrant
investor, 268-270
representing multiple petitioners, 270-271
Consular post applications
E-2 visas, 27
Consultants for EB-5 investors
business plan writer, 299-300
Control over job opportunity, 45-58. See also Alien in-
fluence and control over job opportunity
Corporations
accounting system, 347-348
choice of entity type for foreign investors, 293-294
equity/capital reporting, 350
H-1B visas for when petitioner is sole owner and op-
erator of, 67
income tax returns, 351-352
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E-1 visas

overview, 335-336
stock, situs rules for nonresident aliens, 374
Criminal fines. See Penalties
Cuba
OFAC economic sanctions on, 314
Currency and Foreign Transactions Reporting Act of
1970
provisions of, 291
Currency transactions
Fin-CEN Form 105 for transportation of currency or
monetary instruments, 284
PRC currency exchange, 135-136
reporting requirements, 291, 321
Russia currency exchange, 141
Customer identification
FATF recommendations, 322, 326327
Customs
U.S. counsel advising on, 295

D

Debt
estate tax, 369, 375
Defense Production Act of 1950 (Exon-Florio)
provisions of, 292
De novo review
Chevron deference to agency decisions, 220
removal appeals, 220
Department of Homeland Security Appropriations bill
(2009)
extension of EB-5 pilot program, 80
Dependents
E-2 nonimmigrants, 25-26
Hong Kong, 417, 419
UK, 431-432
Discretionary decision bar
government defense, 222
District Office
Form I-829 adjudication, 72
Domestic and Foreign Investment Improved Disclosure
Act of 1977
provisions of, 291
Dual nationality
E status, 14
income tax, 389
Due diligence
background check on clients, 119
business planning, retention of expert, 274

E

E-1 visas
employees of E-1 businesses seeking E-2 visas, 21-24
history and background, 230-231
Japanese investors, 234-235
tax planning issues for immigrant and nonimmigrant
visas, 368-369
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E-2 visas

E-2 visas
ability to develop and direct business, 20-21
bona fide commercial or entrepreneurial undertaking,
18
change of status, 27
consular post applications, 27
dependents of E-2 nonimmigrants, 25-26
eligibility requirements, 13—14
employees of E-1 businesses seeking, 21-24
essential skills, 22-23
executive or supervisory character, 21-22
general requirements, 21
short-term need, 23
franchised businesses, 21
history and background, 230-231
incidental activities, 25
intention to depart United States, 24-25
investor’s possession and control of invested funds,
15-16
irrevocable commitment of investment, 16
Japanese investors, 234-235
marginal investments, 19-20
Mexicans and Canadians disqualified if strike or lock-
out in labor dispute, 25
nationality of treaty country required for applicant,
14-15
new businesses, 16
nonpreference investor category, 247-250
other financial transactions as investments, 16—18
relevant authorities, 13—14
renewals, 27
retained earnings, applicability to, 17-18
risk of investment, 16
smaller businesses, 13-29
substantial investment, 18
tax planning issues for immigrant and nonimmigrant
visas, 368-369
treaty of Freedom, Commerce, and Navigation (FCN),
14
list of treaty countries, 28-30
validity period and admission period, 26
where to apply, 26-27
E-3 visas
specialty workers from Australia, 243
Earnings
from petitioner’s business, as source of EB-5 funds,
121
in unlawful status, as source of EB-5 investor funds,
128
EB-1-2 visas
outstanding professors and researchers, 34-37
EB-1-3 visas
multinational executives and managers, 31, 37-39
compared with EB-5 investor program, 88—89
EB-1(A) visas
extraordinary ability in sciences, art, or business, 32—
34
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EB-2 visas
exceptional ability in sciences, art, or business, 39—41
national interest waiver, 41-43
EB-5 Alien Entrepreneurs—Job Creation and Full-Time
Positions (USCIS memorandum 2009). See Neu-
feld Memo
EB-5 investors
generally, 61-90
areas restricted for foreign investment, 65
attorney advice, 298-299
background, 105
benefiting U.S. economy, 65
business plan writer, 299—300
capital and source of funds. See Capital
checklist for qualifying, 90
from China (PRC), 131-137
compared with multinational executives and managers
(EB-1-3), 88-89
comparison of UK investor program, 432—433
congressional involvement. See 21st Century Depart-
ment of Justice Appropriations Act of 2002
creating or saving jobs. See Job creation
economists, 300-301
ethical considerations for attorneys, 76. See also Ethi-
cal considerations
expanding existing business, 63—64
federal court rulings, 83, 194—195
fraud and misrepresentation, 73, 75
initial evidence to be submitted, 6769, 82
INS restrictive standard of adjudication, 81
investing. See Capital; “Investing” or “actively in the
process of investing”
legislative history, 257-262
1982 Bill, 257-258
1989 Bill, 258-259
litigation over, 217-225
Chevron deference, 220, 223-224
clear and convincing evidence to preclude judicial
review, 221-222
discretionary decision bar, 222
failure to naturalize conditional resident and five-
year period for citizenship has accrued, 221
federal court litigation, 219-221, 224
government defenses, 221-224
jurisdictional issues, 223
mandamus to compel adjudication of petition, 220
mootness, ripeness, and failure to exhaust adminis-
trative remedies, 195, 222-223
removal proceeding precluding review, 223
substantial evidence standard, 220-221, 223-224
typical issues, 217-219
winning strategy, 224-225
managerial capacity of investor, 69, 93-94
money laundering, relevance to, 318-319
new commercial enterprise, 63, 92
division of commercial enterprise into two or more
legal entities, 198—199
“engaging” in, 64
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initial evidence for, 67
nonpreference investor category as predecessor to,
245-256
onerous burden of requirements, 73-74, 82
partnerships, 63
pilot program, 62, 66, 70, 80-87, 89, 146—147. See
also Form 1-526
pooling arrangements, 64, 84, 186
procedures, 67-69
qualified immigrants, 62—63
quota, 80
reform recommendations, 190-191
regional centers. See Regional centers
removal of conditions, 71-72, 75, 94, 154-155, 165—
191. See also Form 1-829
litigation over, 217
restructuring existing business, 63
revisiting residency issues, 219
from Russia, 139-143
statutory requirements, 62, 81
targeted employment areas. See Targeted employment
areas
termination of status, 72—73
top S5 countries for visa issuance, 301-302
troubled businesses, 6667, 188
initial evidence for, 69
2002 law, effect of, 74-76
unlawful status of petitioner, 128
Elections
BCRA prohibition on foreign national contributions to
U.S. elections, 281
Employer-employee relationship
H-1B petitions, 55-56
validity of
for EB-1-2 visas, 36-37
for EB-2 visas, 41
for H-1B visas, 67
Employment agreements
with owners/beneficiaries, 7
Employment authorization (EAD)
dependents of E-2 nonimmigrants, 25
Employment-based immigration. See EB visas
Entrepreneurs. See also specific countries
generally, 3
E-2 visas, 18
Equity accounts
accounting issues, 349—350
reporting changes in, 350
Escrow
“investing” (EB-5), 92
Estate planning
tax considerations, 361-362, 390-391
U.S. counsel advising on, 295
Estate tax. See Taxes
Ethical considerations
investors (EB-5) representation, 76, 136, 265-278, 293
adverse claims of malpractice or unethical conduct,
276277
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Financial Accounting Standards Board (FASB)

drafting business plan, 274
duty of competence, 265-267
finder’s fees, 276
“full service” attorney, 272-274
investment advice and economic merits, 271-272
legal fees, 275-276
representing both U.S.-based developer and immi-
grant investor, 268-270
representing multiple petitioners, 270-271
resources, 278
source of funding, 310
unsettled law, advice to clients regarding, 267-268
suspicious activity reporting, 321-322, 325
European Union (EU)
anti-money laundering directive, 310
gatekeeping regimes, 321
Exceptional ability
defined, 39
sciences, art, or business (EB-2 status), 3941
Executives
multinational executives (EB-1-3), 31, 37-39
Exhaustion of administrative remedies
denial of [-829 petition, 195, 222-223
Exit tax
departure planning, 393
Expanding existing business
EB-5 investors, 63—64
Expatriation
tax effect of, 391-392
Export Administration Act of 1979
restrictions on exports of goods and technology related
to military potential of foreign countries, 289
Extraordinary ability
defined, 32
O-1 visas, 11
priority workers (EB-1(A)), 32-34

F

False Statement Statute
criminal liability under, 316
penalties, 320
Familial relationship of alien
audit response, 54
audit triggered, 50
defined, 50
not precluding labor certification, 49
precluding labor certification due to alien’s influence,
47-48
Family-sponsored immigrants
generally, 3
FATF. See Financial Action Task Force
Federal Election Campaign Act of 1971 (FECA)
prohibition on foreign national contributions to U.S.
elections, 281
Financial Accounting Standards Board (FASB)
Accounting Standards Codification
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Financial Action Task Force (FATF)

ASC 225, Income Statement, 340
ASC 235, Notes to Financial Statements, 344-345
Concept Statement No. 2, Qualitative Characteristics
of Accounting Information, 344
establishment and role of, 342
Statement of Financial Accounting Concepts (SFAC)
No. 6, Elements of Financial Statements, 340
Financial Action Task Force (FATF)
combating money laundering, 309, 310
gatekeeping regimes, 321-323
ABA Resolution 300, 323
customer identification, 322, 326-327
due diligence, heightened standard, 322, 325
Lawyer Guidance, 323-324
privileged materials, reporting exemption for, 323
suspicious transactions reporting (STR), 322-323,
325
Financial Crimes Enforcement Network (Fin-CEN)
advance notice of proposed rulemaking on real estate
settlements and closings, 322
Form 105 for transportation of currency or monetary
instruments, 284
reporting of currency transactions, 321
Financial statements
accounting standards, 340—341
FASB standards, 344
comparing “compiled,” “reviewed,” and “audited”
statements, 345-346
disclosures and notes, 342
Finder’s fees
ethical considerations, 276
Fines. See Penalties
Foreign Affairs Manual (FAM)
development of, 229-242
DOS guidance on E treaty investor/trader visas, 230—
231
Foreign business records
as evidence of investment funds (EB-5), 120
Foreign Commerce and Navigation (FCN) Treaties
history of, 229-230
Foreign exchange transactions
reporting of, 284-285
Foreign financial accounts
reporting of, 284-285
Foreign investments
disclosure requirements in U.S. law, 281-284
Agricultural Foreign Investment Disclosure Act of
1978 (AFIDA), 283-284, 290
International Investment and Trade in Services
Survey Act of 1976, 282-283, 290
Securities Exchange Act of 1934, 281-282
laws to protect classified information, 288
laws to protect competition, 287
laws to protect national security, 285287
laws to protect particular sectors of economy, 288
laws to protect U.S. technology base, 289
reporting of foreign financial accounts, 284-285
restricted areas, 65
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Foreign Narcotics Kingpin Designation Act. See Kingpin
Act
Foreign Terrorist Organizations (FTOs)
AEDPA provisions on transactions with, 316
Foreign Trader, Investor and Regional Center Program
creation of, 77, 85
Form 90-22.1 (Treasury Department)
Report of Foreign Bank and Financial Accounts., 285
Form 105 (Fin-CEN)
transportation of currency or monetary instruments,
284
Form 8300 (IRS)
reporting of currency transactions, 321
Form ETA-9089
answers triggering audit, 50-51
Form I-94
E-2 visa entry, 26
Form 1-485
filed with Form I-526 (1970s version), 246
Form 1-526. See also Immigrant Investor Pilot Program
1970s version, request for determination as investor
exempt from labor certification, 246, 251-253
current form (reproduced), 254-256
guidance for completing, 94-96, 98—100
initial assessment for, 91
investor (EB-5) pilot program, 70, 71, 74, 75, 80-87,
146-147
mandamus to compel adjudication of petition, 220
new or amended form, filing due to material change in
business plan, 159-161, 181-183
procedure for new 1-526, 162
Form 1-829. See also EB-5 investors
approval of petition, 172
change in business plan, choice to file I-829 or new I-
526, 161-162
denial of petition, 172, 182—183, 193-215
Chang decision (9th Cir.), 195-196, 224
effect of, 162-163
exhaustion of administrative remedies, 195, 222—
223
federal court action, 194195
immigration court review, 193
motions to reopen or reconsider, 193—-194
review of, 193-197
Steenblik case (C.D. Cal.), 197,203-215
typical issues, 218
documentation required, 197-198
guidance for completing, 96-97, 101-103
legal authorities, 172—174
mandamus to compel adjudication of petition, 220
notice of USCIS decision, 172
petition to remove conditions on EB-5 investor, 71—
72,81-87,94,128-129, 170, 171-190
procedure, 171-172
revisiting residency issues, 219
revisiting targeted employment areas, 174, 195
Form I-864

affidavit of support, 50
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Franchises
E-2 visas, 21
Fraud and misrepresentation
Immigration Marriage Fraud Amendments of 1986
(IMFA), 166
investors (EB-5), 73, 75, 197
Free trade agreements
U.S. pursuit of, 280
Funding source. See Capital

G

Generally accepted accounting principles (GAAP)
common departures, 343-344
described, 343
Generally accepted auditing standards (GAAS)
described, 346-347
Gifts
as source of investment funds (EB-5), 122—-123
Gift tax. See Taxes
Government Accountability Office (GAO)
study of EB-5 program, 62, 84, 191

H

H-1B visas
ability to pay, 8-9
definition of “research,” 35
employer defined for purposes of, 5
Neufeld Memo and, 6-7, 37
owner/beneficiary situations, 5
owner/manager situations, 9
Requests for Evidence (RFEs), 6—7
size of the business, 9
student founders of businesses, 3
tax planning issues for immigrant and nonimmigrant
visas, 368
H-1B1 visas
Chile and Singapore, 243
Hart-Scott-Rodino Antitrust Improvements Act of 1976
premerger notification, 287
provisions of, 291
HEART Act of 2008
expatriation, effect of, 392
“High unemployment” test
targeted employment areas for EB-5 investors, 108—
112
Ho decision (AAQO)
“at risk” capital for EB-5 investors, 117-118, 125,
179-180
Hong Kong
capital investment entrant scheme, 417-420
dependent visas, 417, 419
direct filing with Hong Kong Immigration Depart-
ment, 416417
employment (entry for investment) visas, 415-416
extension of stay, 417
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International Emergency Economic Powers Act of 1977 (IEEPA)

investor and entrepreneur resident visas, 415-420

I

ITEPA. See International Emergency Economic Powers
Act of 1977
Illegal Immigration Reform and Immigrant Responsibil-
ity Act of 1996 (IIRAIRA)
bar to review, 223
Immigrant Investor Pilot Program. See also Form I-526
generally, 62, 66, 70, 80-87, 89, 146-147, 186-190
Immigration Act of 1965
nonpreference investor category, 245
Immigration Act of 1990 IMMACT90)
EB-5 status, 79, 231
capital and investment requirement, 261
conditional status, 262
job creation requirement, 260-261
lawful permanent residence status on a conditional
basis, 166
legislative history, 259262
management participation of alien investor, 261—
262
purpose of, 260
statutory framework, 79—80
Immigration and Nationality Act (INA)
§203(b)(5)(a)(ii), job creation requirements, 153
§203(b)(5) for investor visas, 62
§212(a)(3)(A)(ii) inadmissibility due to unlawful ac-
tivity, 140
§212(a)(14) labor certification requirement, 245
history of, 230
Immigration Marriage Fraud Amendments of 1986
(IMFA)
lawful permanent residence status on a conditional ba-
sis, 166
Income tax. See Taxes
Influence over job opportunity. See Alien influence and
control over job opportunity
Inheritance
as source of investment funds (EB-5), 123
Insurance
considerations for foreign investors, 295
Intention to depart United States
E-2 visas, 24-25
tax planning. See Taxes
Internal Revenue Code
provisions on reporting foreign investments, 292
International Emergency Economic Powers Act of 1977
(IEEPA)
elements, 315-316
extraordinary and unusual threat to national security or
economy, 292
penalties, 320
willful standard, 318
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International Traffic in Arms Regulations (ITAR)

International Traffic in Arms Regulations (ITAR)
defense firms’ notice of transfer in ownership to for-
eign purchaser, 289
Intracompany transfers
L-1 visas, 9-10
“Investing” or “actively in the process of investing” (EB-
5). See also Capital
generally, 64—65, 91-92, 174-180
“at risk” capital, 92, 113-118
country-specific problems, 127-128
currency transfer laws, 126—127
earnings from petitioner’s business, 121
earnings while in unlawful status, 128
escrow, 92
evidence for, 67, 93, 119-120
expending all EB-5 investor capital, 178—180
foreign business records as evidence, 120
gifts, 122-123
income tax returns as evidence, 120
inheritance, 123
legal acquisition of capital, 67-68, 93, 119-129, 131-
132
loans, 121-122, 200-201
real estate transactions, 123124
required amount of capital investment, 174
retirement funds, 124
sale of business assets, 124
shortfall of capital investment, 175-177
source of funds, 93, 120-125, 174-175
sustained investment throughout period of conditional
residence, 180—-183
tracing path of funds from petitioner to EB-5 enter-
prise, 125-127, 140-142
transactions, 123
wealth accumulation, 124—125
Investment advice
ethical considerations for attorney giving, 271-272
Investment policies, U.S.
OECD’s Declaration on International Investment
and Multinational Enterprises (1976) and Code of
Liberalisation of Capital Movements (1982),
280
principles of, 280
Investor and Regional Center Unit (IRCU). See Foreign
Trader, Investor and Regional Center Program
Investors. See also EB-5 investors; E visas
generally, 3
investment of alien
not precluding labor certification, 48—49
precluding labor certification, 4748
not defined as employees, 45
Iran
OFAC approval of EB-5 applications, 319-320
OFAC economic sanctions on, 314
source of funds of EB-5 investors from, 175, 318-319
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Izummi decision (AAQO)
“at risk” capital for EB-5 investors, 114117, 125,
179-180
crediting indirect employment, 150

J

Japanese investors
E-1 or E-2 visas, 234-235
Job creation (EB-5)
generally, 65-67, 80, 85-87, 93, 146147
agency-imposed job creation requirement, 183—190
background, 153154
crediting indirect employment, 149—150
employment eligibility of U.S. workers, 184-185
expressio unius est exclusio alterius, 169
failure to create jobs or delay in creation, 153-163
initial evidence for, 68—69
reasonable time for, 185-186
review of [-829 petitions where jobs have not been
created, 87
targeted employment areas. See Targeted employment
areas
timing of job creation, 8687, 147149, 155-157
Job descriptions
of owners/beneficiaries, 7-8
size of the business and, 9
Job opportunity and offers. See Alien influence and con-
trol over job opportunity; Offers of employment
Judicial review
government arguments to preclude under INA
§242(a)(2)(B)(i1), 221
mandamus to compel adjudication of I-526 or 1-829
petition, 220

K

Kingpin Act
penalties, 320
transactions with Significant Foreign Narcotics Traf-
ficker (SFNT), 316
willful standard, 318
Knowledge
AEDPA criminal liability, 317
L-1B visas specialized knowledge, 10
stolen money, 312, 313

L

L-1 visas
intracompany transfers, 9-10
new office provisions, 10—11
tax planning issues for immigrant and nonimmigrant
visas, 368
L-1A visas
compared to EB-1-3 visas, 37-38
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Neufeld Memo, not applicable to, 8
L-1B visas
extensions, 11
specialized knowledge, 10
Labor certification
alien’s investment, managerial involvement, or famil-
ial relationship precluding, 47-48
exemption for nonpreference investor category, 245—
256
utilizing in current practice, 246250
Lawful permanent residents (LPRs)
conditional permanent residents with pending 1-829
petitions, 72, 75
without labor certification, using EB-1 and EB-2 visas,
31-43
Legal precedent
“at-risk” capital, 232-233, 235-236
background and overview, 229-231
corporate control issues and joint ventures, 237-238
creation of EB-5 immigrant investor category, 242
executives, managers, and essential employees, 239—
241
intent to return abroad, 241-242
nationality of treaty country, 238-239
nonpreference investor category, 231-233
“at-risk” capital, 232-233
source of funds, 232
substantiality, 232
post-1979 treaty investor visa guidance, 234242
pre-1979 treaty investor visa guidance, 233
promulgation of E visa regulations, 242
source of funds, 232, 236
substantiality and marginality, 236-237
in treaty investor visa cases, 229-243
Walsh-Pollard case and E-2 criteria, 241
Limited liability companies (LLCs)
accounting system, 348
choice of entity type for foreign investors, 293-294
equity/capital reporting, 350
income tax returns, 351
interests treated as securities, 303
investors (EB-5), 92
overview, 337-338
Limited liability partnerships (LLPs)
accounting system, 348
choice of entity type for foreign investors, 293
equity/capital reporting, 350
income tax returns, 351
overview, 334
Limited partnerships (LPs)
accounting system, 348
choice of entity type for foreign investors, 293-294
interests treated as securities, 303
investors (EB-5), 69, 92
overview, 333-334
LLCs. See Limited liability companies
LLPs. See Limited liability partnerships
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Money laundering

Loans
investment funds for EB-5 from, 121-122, 200-201
Local Area Unemployment Statistics (LAUS) program
high unemployment areas established by, 109—-110
LPs. See Limited partnerships

M

Malpractice claims
in investors (EB-5) representation, 276277
Managerial capacity
E-2 visas, ability to develop and direct business, 20-21
EB-5 investors, 69, 93-94
Managers
managerial involvement of alien
not precluding labor certification, 48—49
precluding labor certification, 47-48
multinational executives and managers (EB-1-3), 31,
37-39
compared with EB-5 investor program, 88—89
Mandamus
to compel adjudication of 1-526 or [-829 petition, 220
Marginal investments
E-2 visas, 19-20
McCarran-Walters Act of 1952
history of, 230
Mergers
premerger notification, 287
Mexicans
commuters and tax liability, 364
disqualified from E-2 visas if strike or lockout in labor
dispute, 25
Modular Container test
alien influence and control over job opportunity, 46,
53
alien’s familial relationship not precluding labor
certification, 49
alien’s investment, managerial involvement, or fa-
milial relationship precluding labor certifi-
cation, 4748
alien’s investment or involvement not precluding
labor certification, 48—49
BALCA cases after, 47-49
BALCA cases prior to, 4647
bona fide job opportunity, 46, 53
Money laundering
compliance tips for attorneys, 324-325
development of laws, 309-310
as inadmissibility grounds, 140
penalties, 314
proceeds of crime and criminally derived property,
314
pro forma suspicious client/matter report form, 329—
330
relevance to EB-5 investors, 318-319
restricted transactions, 314-320
signs of, 328
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Mootness

stolen money, 310-314
culpable acts, 311-312
elements, 310-311
intent, or knowledge of design, to avoid transaction
reporting requirement, 313
intent, or knowledge of design, to conceal informa-
tion about funds or property involved, 313
intent to engage in conduct to evade tax law, 312—
313
intent to promote specified unlawful activity, 312
knowledge, 312
scienter, 312-313
Specified Unlawful Activities (SUA), 313-314
suspicious activity reporting, 321-322
Mootness
government defense, 222-223

N

National Industrial Security Program
foreign-controlled corporations obtaining security
clearances, 288
National Interest Waiver (NIW)
EB-2 visas, 41-43
National Securities Markets Improvement Act (NSMIA)
preemption of state securities laws, 303
National security. See also Terrorism and counterterror-
ism
laws to protect, 285-287
Net income
cash flow vs., 350-351
Neufeld Memos
business plan, no material changes after filing petition,
157-159, 169-170, 181-183
procedure for filing new 1-526 petition, 162
guidance of, 5, 6-7, 37, 55-58, 87, 169—-170
job creation requirements, 145-146, 154, 169, 187—
188
timing of job creation, 147-149, 155-156
new challenges created by, 219
strategies for dealing with, 7—8
New commerecial enterprises. See also Startups
EB-5 investors, 63, 92
division of commercial enterprise into two or more
legal entities, 198-199
“engaging” in, 64
initial evidence for, 67
New offices
L-1 visas, 10-11
New Zealand
migrant investment policy
Investor 1 Category, 421423
Investor 2 Category, 423426
residency for investors, 421-427
Nonpreference investor category
labor certification exemption for, 245-256
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Notice to Appear
denial of 1-829 petition triggering, 172

(0]

0O-1 visas
extraordinary ability, 11
Offers of employment
NIW route to permanent residence, job offer not re-
quired, 42
outstanding professors and researchers (EB-1-2), 36
with owners/beneficiaries, 7
Office of Foreign Assets Control (OFAC)
culpable acts, 316-317
IEEPA authorization, 315-316
licenses for immigrant visas (EB-5), 318-320
scienter, 317-318
Specially Designated Nationals (SDNs), prohibited
transactions with, 314-315
legal services authorized, 318
list of SDNs, 315
terrorist financing, 309
transactions restrictions and sanctions, 314-317
Organizational charts
owner/beneficiary’s place within company, 8
Organized crime
memberships as inadmissibility grounds, 140
Other Comprehensive Basis of Accounting (OCBOA)
described, 345
O visas
tax planning issues for immigrant and nonimmigrant
visas, 368
Owners/beneficiaries
EB-1-3 visas, 39
H-1B denials, 5-8
Owners/managers
specialty occupations, 9

P

Partnerships. See also Limited liability partnerships
(LLPs); Limited partnerships (LPs)
accounting system, 348
alien with interest in
audit triggered, 50
in situs, gift taxation, 374-375
choice of entity type for foreign investors, 293294
EB-5 investors, 63
equity/capital reporting, 350
income tax returns, 351, 352
Schedules K and K-1, 355-356
Schedule L, 356
Schedule M-2, 356
investors (EB-5), 63, 92
overview, 332-333
PATRIOT Act of 2001
counterterrorism goals, 309—310
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Penalties
AEDPA, 320
Agricultural Foreign Investment Disclosure Act of
1978, 290
criminal fines generally, 320
Currency and Foreign Transactions Reporting Act of
1970, 291
failure to report currency transactions, 321
False Statement Statute, 320
Fin-CEN Form 105 for transportation of currency or
monetary instruments, 284
IEEPA, 320
International Investment and Trade in Services Survey
Act of 1976, 290
Kingpin Act, 320
money laundering, 314
outbound foreign trust tax legislation, 386
People’s Republic of China (PRC)
consular processing in, 136137
EB-5 petitioners from, 131-137, 301-302
legal acquisition of capital, 131-132
creative approaches to, 134—135
currency exchange, 135-136
tax system, 132—134
business tax, 134
consumption tax, 134
corporate income tax, 133
individual income tax, 132
sole proprietors, 132
VAT (value-added tax), 133134
third-party accounting proving source of funds, 134
Performance review process
of owners/beneficiaries, 8
Permanent residency. See Lawful permanent residents
(LPRs)
PERM regulations
alien’s influence and control over job opportunity, 45
audit triggered, 50
Petitioning
employer petitioning for
exceptional ability (EB-2, Schedule A, Group II),
40-41
multinational managers and executives (EB-1-3),
39
outstanding professors and researchers (EB-1-2),
34-37
self-petitioning by extraordinary ability priority work-
ers (EB-1(A)), 33
Pilot program. See Immigrant Investor Pilot Program
Pooling arrangements
EB-5 investors, 64, 84, 186
Principal residence
tax-free sale, 391
Privileged materials
reporting exemption for, FATF recommendation, 323
Professors
outstanding professors and researchers (EB-1-2), 34—
37
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Reporting

Q

Qualified domestic trusts (QDOTSs)
estate tax, 362, 369
anti-abuse provisions, 380
bank, bond, or letter of credit requirement, 378—
380
computation of tax, 381-382
difficulty in transferring assets, 378
income distributions, 380-381
noncitizen spouses, 375-376
post-death transfers, 376-377
protective assignments, 377-378
spouse becoming citizen, 382—383
Qualified opinion
audit, 346
Quota
EB-5 investors, 80

R

Radio and television
laws to protect from foreign interests, 288
Real estate transactions
considerations for foreign investors, 295
Fin-CEN advance notice of proposed rulemaking on
settlements and closings, 322
as source of investment funds (EB-5), 123—-124
Regional centers (EB-5 investors)
generally, 69-71, 80, 82-83, 151, 297-302
affiliated petitions, 186—190
approval of application, 301
best practices and securities law compliance, 306—307
defined, 186
final proposal for application, 301
hiring immigration consultants, 302
marketing and promoting EB-5 investments, 302, 303—
307, 304-307
Regulation D and Regulation S, 303-305
third parties who market or promote, 305-306
Regulation D
avoiding general solicitation under, 304—305
exemption of securities from registration, 303—304
Rule 502(c), 304
Rule 506, 303-304
Regulation S
avoiding directed selling efforts in U.S. under, 305
exemption of securities from registration, 303—304
Removal of conditions (EB-5). See also Form 1-829
generally, 71-72, 75, 94, 154-155, 165-191
litigation over, 217
Removal proceeding
precluding review of EB-5 status, 223
termination of conditional resident status, 172, 220—
221
Reporting
of currency transactions (Fin-CEN), 321
of foreign exchange transactions, 284-285
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Requests for Evidence (RFEs)

of foreign financial accounts, 284-285
Requests for Evidence (RFEs)
Form 1-829 petitions, 71-72, 156-157, 165, 175
H-1 visas and, 67
increase in, 5
Research
defined, 35
outstanding professors and researchers (EB-1-2), 34—
37
Retained earnings
accounting standards, 349
applicability to E-2 visas, 17-18
reporting changes in, 350
Retirement funds
as source of investment funds (EB-5), 124
Retroactive application of new standards
1-829 petitions, 195-196, 218-219
Ripeness
government defense, 222-223
Risk of investment
E-2 visas, 16
“Rural area” test
targeted employment areas for EB-5 investors, 107—
108
Russia
barred by potentially illegal activities, 139-140
corporate governance law, 141
corruption, effect of, 141-142
currency exchange, 141
EB-5 petitioners from, 139-143
Embassy in Moscow interviews, 142
Labor Book as confirmation of work experience, 142
public records, 142
residential registration system (propiska), 142
tax law, 141
tracking path of funds, 140-142

Sale of business assets
as source of investment funds (EB-5), 124
Sanctions
counterterrorism goals, 310
Scienter
OFAC, 317-318
stolen money, 312-313
S corporations
accounting system, 348
equity/capital reporting, 350
income tax returns, 351, 352
overview, 336-337
Secretary of State filings
considerations for foreign investors, 295
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Securities
registration, 303
exemption under Regulation D and/or Regulation
S, 303-304
Securities Act of 1933
registration requirement, 303
Securities and Exchange Commission (SEC)
authority, 342
Securities Exchange Act of 1934
aider and abettor violations under §20(¢), 306
disclosure requirements in U.S. law, 281-282
SEC authority, 342
Self-petitioning
extraordinary ability priority workers (EB-1(A)), 33
Singapore
H-1B1 visas, 243
Size of business
H-1B visas, 9
Smaller businesses
E-2 visas, 13-29
Sole proprietorships
accounting system, 348
alien with interest in, audit triggered, 50
equity/capital reporting, 350
H-1B visas, 5
income tax returns, 351, 352-353
investors (EB-5), 92
overview, 331-332
Source of funds. See Capital
Specialized knowledge
L-1B visas, 10
Spousal transfers
departure planning, making gifts, 391
estate tax and qualified domestic trusts, 362, 369, 375—
376
gift tax, 371
Startups
considerations for foreign investors, 294
EB-1-3 visas and, 38
investors (EB-5), new commercial enterprise require-
ment, 63, 92
NIW challenges, 42
Steenblik case (C.D. Cal.)
denial of I-829 petition, 197, 203-215
Stock
capital stock, 349
situs rules for nonresident aliens, 374
treasury stock, 349-350
Stolen money
generally, 310-314
culpable acts, 311-312
elements, 310-311
intent, or knowledge of design, to avoid transaction
reporting requirement, 313
intent, or knowledge of design, to conceal information
about funds or property involved, 313
intent to engage in conduct to evade tax law, 312-313
intent to promote specified unlawful activity, 312
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knowledge, 312

scienter, 312-313

Specified Unlawful Activities (SUA), 313-314
Substantial benefit requirement

for exceptional ability EB-2 visas, 41
Substantial evidence standard

administrative findings of fact, 220-221, 223-224
Substantial investment

E-2 visas, 18
Sudan

OFAC economic sanctions on, 314
Suspicious transactions reporting (STR)

applicable to lawyers, 321-322, 325

FATF recommendations, 322-323, 325

T

Targeted employment areas (EB-5 investors)
generally, 66, 69, 80, 85, 87-88, 91, 105-112
city or town with population exceeding 20,000, 107
defined, 105
“high unemployment” test, 108—112
metropolitan statistical areas (MSAs), 106-107
revisiting in adjudicating 1-829 petition, 174, 195
“rural area” test, 105-108
Taxes
choice of entity. See specific types of entities (e.g.,
Limited liability companies, Corporations,
etc.)
departure planning, 391-394
capital gain deferral, 391
compensation deferral, 391, 393
exit tax, 393
expatriation, effect of, 391-392
principal residence, tax-free sale, 391
spousal gifts, 391
estate tax
charitable deductions, 369
credits, 369-370
debt, 369
deductions, 369
exclusions, 373-374
generation-skipping transfer tax (GST), 370-371
gross estate, determination of, 368-369
nonresident aliens, 361-362, 368—-372
planning, 361-362, 390-391
residency status, determination of, 365-367
spousal transfers and qualified domestic trusts, 362,
369, 375-376
tax treaties, effect of, 371, 394
unified credit, 369-370
U.S. citizens and resident aliens, 362
U.S. situs property, 373-375
federal income tax rules, 360-361
gift tax
annual, spousal, and support gifts, 371
exclusions, 373-374
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Taxes

generation-skipping transfer tax (GST), 371
intangible personal property, 374-375
nonresident aliens, 371-373
planning opportunities, 390-391
reporting requirement for donee, 372
residency status, determination of, 365-367
splitting gifts, 371-372
tax treaties, effect of, 372-373, 394
unified credit not applicable, 372
U.S. situs property, 373-375
income tax, 351-355
basis in partnership taxation, 355
capital accounts, 353-354
dual residence, 389
economic vs. tax allocations, 354-355
evidence of funds for EB-5 investors, 120
interests in foreign financial accounts, 390
Schedules K and K-1, 355-356
Schedule L, 356
Schedule M-2, 356
tax-basis capital accounts, 354
information systems, 340
initial investment, 357
intent to engage in conduct to evade tax law, 312-313
IRS filings, 295
planning issues for immigrant and nonimmigrant vi-
sas, 359-394
H-1B visas, 368
L-1 visas, 368
O visas, 368
pre-immigration planning, 383—-388
treaty trader/treaty investor (E) visas, 368-369
pre-immigration planning
foreign trusts, 383—-385
income tax planning prior to residence, 388—389
interest charges, 387
loans to U.S. beneficiaries, 387
outbound foreign trust tax legislation, 385-387
post-U.S. domicile gifts and bequests, 385
powers of appointment, 385
trust situs, 387-388
residency status, determination of, 363-367
athletes present for charitable sporting events, 364
Canadian or Mexican commuters, 364
day in transit, 364
estate and gift taxes, 365-367
exempt individuals, 363-364
G-4 visas, employees of international organization,
363
income tax planning prior to residence, 388—389
individuals with medical condition, 364
lawful permanent residents (LPRs), 363
nonresident aliens, 363
students, 364
substantial presence test, 363
tax home exception, 364—365
tax treaties, effect of, 365
teachers and trainees, 364
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Tax Reform Act of 1984 (TRA)

31-day exception, 364
U.S. possession residents, 366
A visas, diplomatic or consular status, 363
Tax Reform Act of 1984 (TRA)
tax residency issues, 359
Tax treaties
estate tax, 371, 394
gift tax, 372-373, 394
TEAs. See Targeted employment areas; Targeted em-
ployment areas (EB-5 investors)
Technology
laws to protect U.S. technology base, 289
Terrorism and counterterrorism
AEDPA, 316
IEEPA, 292, 315-316
USA PATRIOT Act of 2001, 309-310
Treaties
estate tax, 371, 394
Freedom, Commerce, and Navigation (FCN), 229-230
E-2 visas, 14
list of treaty countries, 28-30
gift tax, 372-373, 394
Treaty investors. See E-2 visas
Treaty traders. See E-1 visas
TRIMs Agreement
scope of, 280
Troubled businesses
investors (EB-5), 66—67, 69, 188
Trusts
foreign trusts, pre-immigration planning, 383-388
QDOTs. See Qualified domestic trusts
21st Century Department of Justice Appropriations Act
0f 2002
enactment of, 62, 74, 83—-84

U

U.N. Convention Against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances
money laundering and, 309
United Kingdom
comparison of U.S. and UK investor programs, 432—
433
dependents, 431432
investor visa category, 429—430
path to residency and citizenship, 430431
processing time, 432
Universities
outstanding professors and researchers (EB-1-2), 34—
37
Unqualified opinion
audit, 346
USA PATRIOT Act of 2001
counterterrorism goals, 309-310
U.S. Trade Representative (USTR)
role of, 280
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Visa Waiver Permanent Program Act of 2000
extension of EB-5 pilot program, 80

W

Wealth accumulation

as source of investment funds (EB-5), 124-125
Willful standard

IEEPA, 318

Kingpin Act, 318
World Trade Organization (WTO)

Agreement on Trade-Related Investment Measures
(TRIMs Agreement), 280
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