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A 
ABA. See American Bar Association 
AC21. See American Competitiveness in 

the Twenty-first Century Act 
Accreditation Council for Graduate 

Medical Education (ACGME) 
 affiliated teaching hospitals and H-1B 

visa cap, 166 
ACWIA. See American Competitiveness 

and Workforce Improvement Act 
Address reporting 
 J-1 visas, 82 
Administrative processing 
 visa refusals and, 205–7 
Advertising 
 for faculty members and teachers, 

272–79, 311–18. See also Special 
Handling/Recruitment process 

Affiliates 
 H-1B cap and, 25, 161–69, 379–81. See 

also H-1B visas 
Age of client 
 researchers, 72 
American Bar Association (ABA) 
 Model Rules of Professional Conduct, 

352 
 Model Rule 1.0(m), 356 
 Model Rule 1.6, 356 
 Model Rule 3.3, 356, 357 
American Competitiveness and 

Workforce Improvement Act 
(ACWIA) 

 honoraria allowed, 87, 196–97 
 portability of H-1B visas, 144 
 prevailing wage provisions, 147–59 
 administrative appeal or litigation 

not possible, 151 
 affiliated entities, 149–50 
 audits, 156–57 
 avoiding incorrect 

determinations, 156–57 
 compilation methodology, 152–54 
 computational problems, 152–58 
 discrepancies between Higher 

Education database and All 
Industries database, 152 

 DOL refusal to apply prevailing 
wage data from ACWIA 
database, 149 

 DOL refusal to recognize 
nonprofit’s right to ACWIA-
based prevailing wage, 150–51 

 finding discrepancy when 
preparing prevailing wage 
request, 157–58 

 GeoLevel categories, 154 
 institution of higher education, 

defined, 147–49 
 situations where there are no 

ACWIA data available for 

occupational code, 155–56 
 Special Handling/Recruitment 

process, 325 
American Competitiveness in the 

Twenty-first Century Act (AC21) 
 H-1B cap exemption, 161, 167 
 H-1B extensions, 331, 355 
American National Red Cross 
 as government-sponsored or private 

corporation, 230–31 
Amnesty programs 
 eligibility for, 29 
Arrests 
 consular processing for students and 

scholars who have been arrested, 
200–201 

 for driving under influence, 201 
Arts and sciences 
 exceptional ability in. See Exceptional 

ability 
 extraordinary ability. See 

Extraordinary ability 
 Schedule A, Group II, 262–65. See 

also Schedule A, Group II 
Asylum 
 applications, 28, 30 
Audits 
 I-9 compliance audits, 335, 345–49 
 internal audits, 364–65 
 PERM audit file, 283 
 prevailing wage provisions, 156–57 
Australia 
 E-3 visas, 179–80 
Authorship of scholarly books or articles 
 outstanding researchers, 222–23 
 Schedule A, Group II arts and 

sciences, 265 
Awards. See Prizes or awards 

B 
B-1 visas 
 honoraria and, 196–97 
B-2 visas 
 family unity and, 207–8 
 honoraria and, 196–97 
 student visitors, 189 
Burden of proof 
 outstanding researchers, 224 

C 
Canada 
 L-1 visas, 197–98 
 musicians and H-2B visas, 197 
 point system, 37–38 
 students and academics studying 

and/or working in U.S., third-
country processing for, 190–91 

 student visitors from, 190 

 third country national (TCN) visa 
applications at consulates in, 191–
92 

 TN visas, 180–82 
 relevant to colleges, universities, 

and related institutions, 193–96 
Change of status 
 from B-2, 190 
 from J-1, 83 
 to J-1, 83–84 
Checklists 
 employment authorization for 

professors and researchers, 8–9 
 permanent immigration options for 

professors and researchers, 7 
 PERM worksheet and filing checklist, 

283 
 SEVIS data consistency, 104 
 temporary immigration options for 

professors and researchers, 6 
Chile. See H-1B1 visas 
China 
 EB-2 foreign workers from, seeking 

permanent residence and 
employment authorization, 331 

 incentive immigration programs, 41–
43 

Chronicle of Higher Education 
 recruitment of faculty through, 277, 

311–12 
Citizenship 
 qualification for, 28 
Citizenship discrimination 
 IRCA coverage, 363–64 
Civil Rights Act of 1964 
 Title VII discrimination prohibition, 

319 
Classification of Institutional Program 

(CIP) code 
 Form DS-2019, 92 
College counsel 
 advice on immigration law, 11–25, 

297–301, 361–68 
 compensation policy. See Compensation 
 DOL recruitment compliance, 21–22 
 employee vs. independent contractor 

status, determination of, 361–62 
 ethics. See Ethical considerations 
 federal tax issues and nonresident 

aliens, 22–24 
 H-1B cap and affiliates, 25 
 hiring advice. See Hiring process; 

PERM; Special Handling/ 
Recruitment process 

 honoraria and work authorization, 24 
 I-9 compliance and proper work 

authorization, 12–15 
 institutional models for providing 

immigration services, 297–98 
 interns, 25 
 paying for visa petitions/applications, 
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17–18 
 permanent employment requirements, 

20–21 
 sabbaticals, 25 
 social media policy, 367–68 
 sponsorship application or petition, 

construed as employment contract, 
19–20 

 types of applications/petitions to 
prepare in-house, 15–17 

 unauthorized employment, 24 
 volunteerism concerns, 24–25 
Compensation 
 exceptional ability, evidence of, 289, 

291 
 new hires working without, while 

waiting for work authorization, 
366–67 

 prevailing wage. See Prevailing wage 
determination 

Conrad 30 waivers 
 foreign national physicians, 141–42 
Consular processing 
 for students and scholars, 199–208 
 arrests requiring special 

processing, 200–201 
 conviction/inadmissibility/waiver

/misrepresentation, 202–5 
 potential admissibility, 200–205 
Consultation requirement 
 O-1 visas, 173–74, 176 
Consultations. See Short-term 

consultations 
Contiguous territory rule 
 application of, 192–93 
Convictions. See also Crimes of moral 

turpitude 
 inadmissibility due to, 202–5 
Counterterrorism and Criminal 

Exploitation Unit (CTCEU) 
 investigations of nonimmigrants who 

violate their status, 98 
Country of last residence 
 Form DS-2019, 92 
Cover letters 
 O-1 visas, 174–75 
Crimes of moral turpitude 
 inadmissibility due to, 31, 202–5 
Critique of U.S. immigration system 
 generally, 33–66 
 Canada’s point system, 37–38 
 Chinese incentive programs, 41–43 
 current U.S. immigration policy, 43–

57 
 EU’s Blue Card, 39 
 Indian incentive programs, 41–43 
 international competition for talent, 

36–43 
 recommendations for changes, 57–66 
 EB-1-1 and EB-1-2 regulations 

reform, 62–64 
 lottery for highly skilled 

immigrants, 60–61 
 National Interest Waiver, 64–66 
 Ph.D. programs leading to 

permanent residency, 61–62 

 point system, adoption of, 58–61 
 Request for Evidence (RFE), 63 
 UK’s new point scheme, 39–41 

D 
DECOR letters 
 employment verification, 344–45 
Defense of Marriage Act (DOMA) 
 Obama administration’s treatment of, 

30 
Dependents 
 DOS and regulatory requirements for 

ECFMG-sponsored J-1 physicians, 
116 

 J-1 visas, 86 
Discrimination 
 prohibitions, 319, 363–64, 365 
Diversity Lottery 
 eligibility for, 29 
 for highly skilled immigrants, 

recommendation of, 60–61 
Driving under influence 
 arrests for, 201 
Drug crimes 
 inadmissibility due to, 31, 202–5 
Dual representation 
 ethics in, 358 

E 
E visas 
 E-3 visas (Australia), 179–80 
 students or researchers eligible for, 29 
East Tennessee State University decision 

(2011) 
 advertising for faculty members and 

teachers, 272–77, 314–15 
Educational Commission for Foreign 

Medical Graduates (ECFMG) 
 certification process, 108–9 
 DOS and regulatory requirements for 

ECFMG-sponsored J-1 physicians, 
113–17 

 change of specialty, 115 
 dependents, 116 
 duration of stay, 115 
 educational training, not 

employment, 114 
 insurance requirements, 114–15 
 proposed changes in training, 116 
 repeat training, 115 
 sponsorship for ABMS member 

board exams, 115–16 
 strong ties to home 

country/temporary 
nonimmigrant visas, 113–14 

 30-day grace period, 117 
 transfers, 115 
 travel, 116–17 
 2-year home physical presence 

requirement, 114 
 waivers, 117, 359 
 Electronic Residency Application 

Service (ERAS), 108, 109–10 

 international medical graduates 
(IMGs) 

 entry into U.S. medical 
education, 108 

 H-1B visa classification, 110 
 visas for U.S. graduate medical 

education, 110 
 J-1 alien physician sponsorship for 

clinical training activities, 110–11 
 ECFMG’s role, 111 
 J-1 physician’s role, 112 
 State Department’s role, 111 
 teaching hospital’s role, 111–12 
 medical residency as permanent 

position, 355 
 National Resident Matching Program 

(NRMP), 109–10 
 overview of, 107–8 
 prerequisite requirements, 112–13 
 adequate prior education and 

training, 112 
 official contract or letter of 

agreement, 113 
 Statement of Need, 112–13 
 resource list, 121 
 role of, 107–21 
 sponsorship application process and 

fees, 118–21 
 continuation of sponsorship and 

maintaining J-1 visa status, 120 
 initial application, 118–19 
 initial validation, 119–20 
 reinstatement, 120–21 
 sponsorship requiring DOS approval, 

117–18 
 extension beyond maximum 

duration of stay, 117–18 
 J-1 change of category and 

program transfer, 117 
Electronic journals 
 recruitment of faculty through, 278–

79, 311–12 
Employment-based visas 
 EB-1 visas 
 circular reasoning approach, 47–

49 
 compared to EB-2 and special 

handling for professors, 293–95 
 IMMACT90’s regulations, 51–53 
 Kazarian v. USCIS (9th Cir. 2010), 

50–51. See also Kazarian case 
 numbers used annually, 44 
 outstanding professors. See 

Outstanding professors 
 persistent confusion, 53 
 priority workers, 43 
 proposed 1995 regulations, 49 
 Weinig approach, 46–47 
 EB-1-1 visas, 44–53 
 regulations, 46 
 EB-1-2 visas, 44–53 
 employer’s ability to pay, 218 
 number of full-time employees 

engaged in research, 217–18 
 outstanding researcher cases, 

215–26 
 permanent offer of employment, 
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216–17 
 petitioning institutions, issues for, 

216–18 
 regulations, 46 
 standard to qualify for, 216 
 EB-2 visas (second preference), 267–

68, 285–92. See also Exceptional 
ability 

 entrepreneurs, 269 
 professionals holding advanced 

degrees and immigrants with 
exceptional ability, 43, 293–95 

 ethical considerations of attorney in, 
351–58 

 clarification on who is the client, 
353–54 

 filing process and attestations, 
354–55 

 Form I-140 as relief strategy, 
355–58 

 re-recruiting and multiple 
recruitment efforts, 354 

 third preference, 268 
Employment contracts 
 sponsorship application or petition 

construed as, 19–20 
Employment verification. See also E-

Verify 
 attorney consultation on, 345 
 copying of documents, 339 
 definition of employee, 339–40 
 document abuse, 364 
 filling out I-9 form, 143–44 
 “Handbook for Employers: 

Instructions for Completing Form I-
9,” 142, 144 

 I-9 Central, 142 
 I-9 compliance by colleges, 12–15 
 ICE audits, 335, 345–49 
 IMAGE participation, 338–39 
 information to new hires about 

process, 340 
 internal audits, 364–65 
 maintenance of forms, 342, 344, 364 
 no-match letters, 344–45 
 notices after audit, 348–49 
 Notices of Inspection for audit, 346–48 
 paper vs. electronic forms, 336–37 
 re-verification, when necessary, 342–

43 
 review of procedures and compliance, 

335–49 
 safeguard system, 341–42 
 separation from other employment 

documents, 343 
 stepped up enforcement, 143, 363 
 streamlining process for I-9 

completion, 342, 365 
 terminated employees, 342, 343–44, 

364–65 
 timely completion of I-9 form, 340–41 
 training of employees responsible for 

I-9 process, 341, 365, 366 
Entrepreneurs 
 EB-2 category expanded to include, 

269 

ETA Form 9089 
 Special Recruitment Application, 320–

23 
Ethical considerations 
 of attorney in employment-based 

immigration, 351–53 
 in dual representation, 358 
 from employer’s perspective, 351–59 
European Union 
 Blue Card, 39 
E-Verify 
 advantages/disadvantages of, 366, 

369–71 
 compliance required by government 

contracts, 14–15 
 determining whether employer 

required to enroll in, 337–38 
 maintenance of binders with I-9 forms, 

342 
 maintenance of I-9 forms, 342 
 use of, 335 
Evidentiary issues 
 exceptional ability. See Exceptional 

ability 
 Kazarian case (9th Cir. 2010), 254–55 
 outstanding researchers, 218–24 
 comparable evidence, 223 
Exceptional ability 
 case law summary, 290–92 
 defined, 262 
 definitions, 286 
 difference from extraordinary ability, 

261 
 DOL regulations, 261–66 
 evidence of, 287–90 
 academic record from institution 

of learning, 287–88, 292 
 comparable evidence, 289–90 
 compensation for services, 289, 

291 
 license or certification for 

profession or occupation, 288–
89 

 membership in association, 289, 
291 

 prizes or awards for achievement, 
289, 290–91 

 reference letters from employers 
proving at least 10 years of 
experience, 288 

 filing procedure, 286–90 
 regulatory language, 286 
 Schedule A, Group II and, 261–69. See 

also Schedule A, Group II 
 second preference employment-based 

visas, 43, 285–92 
 statutory language, 286 
Exceptional hardship waiver 
 J-1 visas, 93 
Exchange visitors. See J-1 visas 
Executive Office for Immigration Review 

(EOIR) 
 rules for practice of lawyers and 

representatives, 352 
Export compliance 
 “deemed export,” defined, 210–11 

 Export Administration Regulations 
(EAR), 209 

 extensions of H and O classifications, 
214 

 Form I-129 requirements, 211–12 
 “fundamental research,” defined, 211 
 “fundamental research exclusion,” 

defined, 211 
 International Traffic in Arms 

Regulations (ITAR), 209 
 at research universities and national 

laboratories, 209–14 
 short-term collaboration and, 214 
 terminology and concepts, 209–14 
 visa extensions and, 214 
Extensions 
 ECFMG-sponsored physicians, beyond 

maximum duration of stay, 117–18 
 H-1B visas, 144 
 approved export control license 

for, 214 
 LPR process and extensions, 124, 

355 
 J-1 visas of professors and researchers, 

77–78 
 O-1 visas, 175, 214 
Extraordinary ability 
 EB-11 or EB-12 visas, 247–56. See 

also Employment-based visas; 
Kazarian case 

 O-1 visas, 175 
 reference letters in support of petitions, 3 

F 
F-1 visas 
 change from B-2 visas to, 190 
 F-1 OPT status 
 benefits of, 306 
 travel limitations, 307 
Fair Labor Standards Act (FLSA) 
 trainees exception, 366–67 
Family unity 
 ways to achieve, 207–8 
Fannie Mae 
 as government-sponsored private 

corporation, 229 
Federal Acquisitions Regulations 
 E-Verify enrollment of employers and, 

337 
Federal Home Loan Banks 
 as government-sponsored or private 

corporation, 231 
Federal Reserve Banks 
 as government-sponsored or private 

corporation, 231–32 
Foreign language teachers 
 recruitment process. See Special 

Handling/Recruitment process 
Foreign medical graduates 
 alien physician sponsorship for clinical 

training activities, 110–11 
 Conrad 30 waivers, 141–42 
 ECFMG’s role, 107–21. See also 

Educational Commission for 
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Foreign Medical Graduates 
 J-1 visas, 76–77 
 short-term scholars, 79 
Foreign nationals 
 physicians and Conrad 30 waivers, 

141–42 
 section 212(e) applicability, 91–92 
 tax issues, 373–78 
Form DS-2019 
 cumulative nature of, 91–92 
 issuance of, 82 
 SEVIS and, 84 
Form DS-3036 
 Exchange Visitor Program 

Application, 129 
Form ETA-9089 
 Schedule A, Group II, 266 
Form I-9. See Employment verification 
Form I-94 
 travel for F or J status, 192 
Form I-129 
 Petition for Nonimmigrant Worker, 

209 
 university and national laboratory 

compliance, 211–12 
Form I-140 
 ethical considerations for attorneys in 

filing, 354–58 
Foundation for Advancement of 

International Medical Education and 
Research (FAIMER) 

 establishment of, 108 
Fraud Detection & National Security 

(FDNS) 
 H-1B visa petitions and, 171 
Fraud or misrepresentation 
 attorney in employment-based 

immigration, 352 
 civil liability for immigration 

applications, 357 
 inadmissibility due to, 205 
Fulbright-Hays Act of 1961 
 purpose of J-1 program, 73 

G 
Government Accountability Office 

(GAO) 
 on export of technology to countries of 

concern, 209 
Government funding 
 J-1 waiver, 93 

H 
H-1B visas 
 cap and affiliates, 25, 161–69, 379–81 
 ACWIA regulation applied to 

AC21 statute, 167 
 defining affiliated or related 

nonprofits, 161–63 
 healthcare industry terminology, 

use of, 165–66 
 recommendations for standards, 

169 
 shared ownership and common 

control, 167–68 
 USCIS application of ACWIA 

definition, 163–64 
 USCIS unique definition of 

“related or affiliated,” 164–65 
 chart of advantages/disadvantages, 

134–35 
 compared to other visas 
 to E-3 visas, 179 
 to J-1 visas, 123–35 
 to O-1 visas, 171 
 DOL recruitment compliance, 21–22 
 duration, 124, 133, 144 
 extensions, 144 
 approved export control license 

for, 214 
 delays in LPR process, 124, 355 
 filing fees, employer payment of, 18 
 Fraud Detection & National Security 

(FDNS) visits, 171 
 full-time vs. part-time employment, 124 
 honoraria and, 24 
 IMMACT90’s effect, 124–25 
 I-9 requirements. See Employment 

verification 
 international medical graduates 

(IMGs), 110 
 Labor Condition Application (LCA), 

126–28, 137, 142 
 LPR process and extensions, 124 
 master’s cap and, 125 
 petition requirements, 126, 132 
 portability, 144–45 
 public access file, 142 
 quotas, 125–26 
 records requirements, 142 
 short-term placement, 141–42 
 Special Handling/Recruitment process 
 bypassing, 306–7 
 foreign residence requirement 

and, 329 
 sponsor liabilities, 132 
 time to be spent outside U.S., 124 
 types of employers, 124, 139–40 
 types of workers/occupations covered, 

123–24 
 wages and prevailing wage 

determination, 137–39, 367 
 what constitutes employer-employee 

relationship in terms of Neufeld 
memo, 140–41 

H-1B1 visas 
 nonimmigrants from Chile and 

Singapore, 125, 182 
H-2 visas 
 permanent job offers, 21 
H-2B visas 
 Canadian musicians, 197 
“Handbook for Employers: Instructions 

for Completing Form I-9” 
 USCIS revision (June 2011), 142, 144 
Health insurance. See also Insurance 

requirements 
 J-1 dependents, 86 

Hiring process 
 discrimination. See Discrimination 
 employment-based visas. See 

Employment-based visas 
 I-9 verification. See Employment 

verification 
 labor certification. See Labor 

certification 
 nonimmigrants. See Nonimmigrant 

status; specific types of visas 
 recruitment of faculty and teachers. 

See Special Handling/Recruitment 
process 

Honoraria 
 ACWIA allowing, 87 
 B-1/B-2 visas and, 196–97 
 work authorization and, 24 

I 
I-9 verification. See Employment 

verification 
Illegal Immigration Reform and 

Immigrant Responsibility Act of 1996 
(IIRAIRA) 

 civil liability for misrepresentation and 
false statements, 357 

 criminal penalties for failure to 
disclose role as document preparer, 
357 

IMAGE program 
 participation of private sector 

employers, 338–39 
Immigrant visas. See also specific types 
 Schedule A, Group II standards, 261–

69 
Immigration Act of 1990 (IMMACT90) 
 employment-based immigration 

system revision, 35, 43 
 H-1B visas, 124–25 
 outstanding researcher provision, 233 
 second preference employment-based 

category, 285 
Immigration and Customs Enforcement 

(ICE) 
 I-9 enforcement. See Employment 

verification 
Immigration Reform and Control Act of 

1986 (IRCA) 
 document abuse, 364 
 I-9 verification, 12, 143, 335, 363. See 

also Employment verification 
 retaliation prohibition, 364 
 Section 2 discrimination prohibition, 

319, 363–64 
Immigration services 
 in-house counsel. See College counsel 
 institutional models for providing, 

297–98 
 outside counsel, 299–301 
Immigration status discrimination 
 IRCA coverage, 363–64 
Independent contractors 
 employees vs., 361–63 
 tax issues and W-9 forms, 377 
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India 
 EB-2 foreign workers from, seeking 

permanent residence and 
employment authorization, 331 

 incentive immigration programs, 41–
43 

In-house counsel 
 for immigration services. See College 

counsel 
Insurance requirements 
 ECFMG-sponsored J-1 physicians, 

114–15 
 J-1 dependents, 86 
 J-1 exchange visitors for academic and 

research activities, 85 
Intake of clients 
 generally, 27–31 
Intent to fine notice 
 after ICE audit, 348–49 
Interested government agency (IGA) 
 J-1 waiver, 94 
International competition for talent 
 Canadian point system, 37–38 
 EU, 39 
 India and China, 41–43 
International Traffic in Arms 

Regulations (ITAR) 
 defined, 209 
Interns 
 J-1 visas, 25, 80–81 
IRCA. See Immigration Reform and 

Control Act of 1986 
IRS. See Tax issues 

J 
J-1 visas 
 alien physician sponsorship for clinical 

training activities, 110–11 
 ECFMG’s role, 111 
 J-1 physician’s role, 112 
 State Department’s role, 111 
 teaching hospital’s role, 111–12 
 application procedures, 184 
 chart of advantages/disadvantages, 

134–35 
 compared to other visa statuses, 87 
 to H-1B visas, 123–35 
 dependents, 86 
 health insurance requirement, 86 
 J-2 classification, 86 
 school attendance, 86 
 work authorization, 86 
 DOS and regulatory requirements for 

ECFMG-sponsored J-1 physicians, 
113–17 

 change of specialty, 115 
 dependents, 116 
 duration of stay, 115 
 educational training, not 

employment, 114 
 insurance requirements, 114–15 
 proposed changes in training, 116 
 repeat training, 115 
 sponsorship for ABMS member 

board exams, 115–16 
 strong ties to home 

country/temporary 
nonimmigrant visas, 113–14 

 30-day grace period, 117 
 transfers, 115 
 travel, 116–17 
 2-year home physical presence 

requirement, 114 
 waivers, 117 
 employment eligibility for academics, 

81 
 exchange visitors for academic and 

research activities, 73–89, 128–31 
 change of category, 83 
 change of status from J-1, 83 
 change of status to J-1, 83–84 
 correcting status problems, 84–85 
 duration of stay, 133 
 ease of use, 131–32 
 ending program, 84 
 insurance requirements, 85 
 participant activities and 

participant qualifications, scope 
of, 129–31 

 participant qualifications and 
restrictions, 132–33 

 procedures for, 83–85 
 program sponsor designation, 

128–29 
 requirements, 85–86 
 sponsor liabilities, 132 
 sponsors, requirements for, 129 
 sponsors and responsible officers, 

responsibilities of, 129 
 termination of J-1, 84 
 transfer of J-1 program, 83 
 travel, 85 
 2-year home residence 

requirement, 85–86 
 honoraria and, 24 
 intern category, 25, 80–81 
 definitions, 80 
 program length, 81 
 sponsoring department 

requirements, 80–81 
 student requirements, 80 
 processes at colleges and universities, 

82–83 
 address reporting, 82 
 completion of program, 82 
 DS-2019 forms, issuance of, 82 
 eligibility determination and 

collection of data, 82 
 SEVIS fee, 82–83 
 SEVIS record, arrival and 

validation of, 82 
 professors and researchers, 74–78, 

182–83 
 academic qualifications, 75 
 duration of program and 

extensions, 77–78 
 eligibility for category, 75–77 
 foreign medical graduates, 76–77 
 grace period at end of program, 

78, 307 
 location of exchange visitor 

activity, 78 
 occasional lectures and short-

term consultations, 78 
 postdoctoral research positions, 

76, 307 
 prohibition on tenure-track or 

tenured position, 75 
 12-month bar, 75–76 
 24-month bar, 76 
 waiver recommendation of 

request for extension, 78 
 section 212(e) applicability, 91–94 
 advisory opinions, 92 
 Classification of Institutional 

Program (CIP) code, 92 
 compliance, 92 
 country of last residence, 92 
 foreign nationals, 91–92 
 setting up J-1 program, 87–89 
 applying for designation, 87–88 
 Exchange Visitor Program (EVP) 

requirements, 88 
 responsible officers, 88–89 
 SEVIS considerations, 74 
 short-term scholars, 78–79, 130, 183 
 definitions, 78–79 
 foreign medical graduates, 79 
 location of activity, 79 
 occasional lectures and short-

term consultations, 79 
 program length, 79 
 requirements for short-term 

scholar programs, 79 
 Special Handling/Recruitment process 

and foreign residence requirement, 
329–30 

 specialists, 79–80, 183 
 definitions, 79 
 program length, 80 
 requirements for participants and 

sponsors, 80 
 two-year home country residence 

requirement, 1–2, 85–86, 183–84 
 waivers, 2, 92–94 
 exceptional hardship, 93 
 government funding, 93 
 interested government agency 

(IGA), 94 
 no objection statement, 93 
 options for J-2s, 94 
 persecution, 94 
J-2 visas 
 dependents, 86 
 waiver options, 94 
Job descriptions 
 PERM, 282–83 
 Special Recruitment Application, 320–

21 
Judging work of others 
 outstanding researchers, 221 
 Schedule A, Group II arts and 

sciences, 264 
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K 
Kazarian case (9th Cir. 2010) 
 analysis of, 247–56 
 application to O-1 petitions, 176–77 
 denial of Kazarian’s petition, 251 
 EB-1 visas, 50–51 
 EB-1-2 visas, 215, 225 
 future application of, 255–56, 293, 355 
 National Interest Waiver (NIW) and, 

258 
 pre-Kazarian background, 248–51, 

355 
 procedural history of Kazarian’s 

petition, 251–52 
 Schedule A, Group II and, 261 
 two-step adjudicative approach, 252–56 
 USCIS Policy Memorandum in 

response to, 268–69 

L 
L-1 visas 
 Canadians, 197–98 
Labor certification 
 as alternative when 18-month deadline 

missed for Special Handling, 333–
34 

 PERM requirements, 21–22. See also 
PERM 

 teaching profession, applicability to, 
271 

Labor Department, U.S. 
 prevailing wage determination. See 

American Competitiveness and 
Workforce Improvement Act; 
Prevailing wage determination 

Law enforcement 
 SEVIS and, 98 
Lawful permanent residence 
 attorney consultation when employer 

will be sponsor for, 358–59 
 eligibility through family sponsor, 29–

30 
Library of Congress 
 as government-sponsored or private 

corporation, 232 
License or certification for profession or 

occupation 
 exceptional ability, evidence of, 288–

89 

M 
Medical allied professions 
 TN categories, 194–95 
Medical education. See also Foreign 

medical graduates 
 affiliated teaching hospitals, 165–66 
 ECFMG’s role, 107–21. See also 

Educational Commission for 
Foreign Medical Graduates 

Medicare reimbursements 
 affiliated teaching hospitals and, 166 

Membership in associations 
 exceptional ability petitions, 289, 291 
 outstanding researcher petitions, 220–

21 
 Schedule A, Group II petitions, 264 
Mexico 
 students and academics studying 

and/or working in U.S., third-
country processing for, 190–91 

 third country national (TCN) visa 
applications at consulates in, 191–
92 

 TN visas, 180–82 
 relevant to colleges, universities, and 

related institutions, 193–96 
Misrepresentation. See Fraud or 

misrepresentation 
Mutual Educational and Cultural 

Exchange Act of 1961 
 exchange visitor category, 128 
 purpose of J-1 program, 73 

N 
Name matches 
 security clearances and, 207 
National Interest Waiver (NIW) 
 EB-2 status without labor certification, 

43, 53–57 
 eligibility for, 257–59 
 INS attempts to define “national 

waiver,” 54–55 
 NYSDOT case as sole AAO precedent, 

55–57, 65, 257–59 
 recommendations for changes, 64–66 
 reference letters in support of, 3 
National laboratories. See also Export 

compliance 
 nature of, 213 
National Labor Relations Act 
 social media, restrictions on access 

and, 368 
National origin discrimination 
 IRCA coverage, 364 
Neufeld memo 
 outstanding researchers, private 

employers only may file for, 227–
28 

 what constitutes employer-employee 
relationship, 140–41 

No-match letters 
 employment verification, 344–45 
Nonimmigrant status. See also specific 

types of visas 
 alternative options for academics and 

researchers, 179–84 
 relationship to SEVIS, 95–105 
 treaty-based visas, 179–82 
 volunteerism and, 24–25 
Nonresident aliens 
 tax issues, 22–24 
North American Free Trade Agreement 

(NAFTA) 
 Mexican and Canadian nationals, TN 

visas, 180–82 

Notices. See also Posting notice 
requirement 

 intent to fine notice after ICE audit, 
348–49 

 Notices of Inspection for ICE audits of 
I-9 forms, 346–48 

 post-inspection notices after ICE audit, 
348–49 

O 
O visas 
 honoraria and, 24 
 O-1 visas, 171–77 
 compared to H-1B visas, 171 
 consultation requirement, 173–

74, 176 
 cover letters, 174–75 
 extensions, 175 
 approved export control license 

for, 214 
 extraordinary ability, 175 
 Kazarian case (9th Cir. 2010), 

application to, 176–77 
 permanent or tenure-track 

positions, 175 
 reference letters, 172–73, 176 
 supporting documents, 174 
 O-1B visas for instructors in the arts, 

176 
Occasional lectures and short-term 

consultations 
 J-1 visas 
 professors and researchers, 78 
 short-term scholars, 79 
Optional practical training (OPT) 
 UN internship, 29 
Originality 
 of research, 71–72, 221–22 
 Schedule A, Group II arts and 

sciences, 264–65 
Outside counsel 
 for immigration services, 299–301 
Outstanding professors 
 comparison of EB-2 and special 

handling to, 293–95, 332–33 
 permanent job offers, need for, 2–3 
 reference letters in support of, 3 
Outstanding researchers 
 authorship of scholarly books or 

articles, 222–23 
 burden of proof, 224 
 comparable evidence, 223 
 EB-1-2 cases, 215–26. See also 

Employment-based visas 
 evidentiary issues, 218–24 
 IMMACT90 and, 233 
 judging work of others, 221 
 legislative history on, 234–35 
 membership in associations, 220–21 
 non-traditional researchers, 223–24 
 original scientific or scholarly research 

contributions to academic field, 
221–22 

 peer letters of recommendation, 219 
 permanent job offers, need for, 2–3 
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 practice tips, 224–25 
 private employers, not government 

agencies, may file petitions for, 
227–38 

 prizes or awards for outstanding 
achievements, 219–20 

 proposed regulations (1995), 235–36 
 published material about the person, 

221 
 reference letters in support of, 3 
 3 years of research experience, 218–19 

P 
Patents 
 researchers, 70–71 
Performing arts 
 Schedule A, Group II standards, 265–66 
PERM (Program Electronic Review 

Management) 
 advertising for faculty members and 

teachers and, 272–75 
 audit file, 283 
 centralization and standardization of 

process, 282 
 DOL compliance, staying abreast of, 

283–84 
 internal notice posting, 283 
 job description and minimum 

qualifications, 282–83 
 labor certification requirements, 21–22 
 practice advisory, 281–84 
 prevailing wage determination, 282 
 recruitment, 283 
 Special Handling carve-out, 22, 281, 

303–34. See also Special 
Handling/Recruitment process 

 sponsorship policy, 282 
 worksheet and filing checklist, 283 
Permanent job offers 
 EB-1-2 visas, 216–17 
 need for, 2–3, 20–21 
Permanent or tenure-track positions 
 O-1 visas, 175 
Persecution. See also Asylum 
 J-1 waiver, 94 
Ph.D. programs 
 foreign Ph.D. acceptable, stating in 

ads, 316 
 leading to permanent residency, 61–62 
Physicians. See Educational Commission 

for Foreign Medical Graduates 
(ECFMG); Foreign medical 
graduates 

Point system 
 recommendations for changes to U.S. 

immigration system, 58–61 
Port of entry 
 student visitors, 189–90 
Postdoctoral research positions 
 J-1 visas, 76, 307 
Posting notice requirement 
 PERM internal notice, 283 
 Schedule A, Group II, 266 
 Special Handling/Recruitment process, 

326–28 
Prevailing wage determination 
 ACWIA provisions, 147–59. See also 

American Competitiveness and 
Workforce Improvement Act 

 H-1B visas and, 137–39, 367 
 Schedule A, Group II, 267 
 Special Handling/Recruitment process, 

282, 323–26 
Private employers 
 AAO decision in Matter of X (2007) 

and, 228–29, 239–45 
 definition of, 229–32 
 government agencies not construed to 

be, 227–38 
 USCIS interpretation of, 236–37 
Prizes or awards 
 for exceptional ability, 289, 290–91 
 for outstanding research achievements, 

219–20 
 Schedule A, Group II arts and 

sciences, 263–64 
Professors 
 advertising for, 272–75 
 checklist 
 employment authorization for, 8–

9 
 permanent immigration options 

for, 7 
 temporary immigration options 

for, 6 
 critical immigration issues for, 1–3 
 J-1 visas, 74–78, 130, 182–83. See also 

J-1 visas 
 outstanding professors. See 

Outstanding professors 
 permanent job offers, need for, 2–3 
 practical tips, 4–5 
 Special Recruitment process for. See 

Special Handling/Recruitment 
process 

 traps for unwary, 3–4 
Publications 
 handling, organizing, and presenting 

for researchers, 69–70 
 outstanding researchers, 221–22 
 Schedule A, Group II arts and 

sciences, 265 

R 
Recruitment 
 PERM Special Handling carve-out 

(Special Recruitment), 22, 271–79, 
283, 303–34. See also Special 
Handling/Recruitment process 

Reference letters 
 exceptional ability, reference letters 

from employers proving at least 10 
years of experience, 288 

 extraordinary ability, national interest 
waiver, and outstanding professors, 3 

 O-1 visas, 172–73, 176 
 outstanding researchers, 3, 219 
 strong vs. weak reference letters, 10 

Request for Evidence (RFE) 
 recommendations for changes, 63 
Researchers 
 age of client, 72 
 checklist 
 employment authorization for, 8–9 
 permanent immigration options 

for, 7 
 temporary immigration options 

for, 6 
 critical immigration issues for, 1–3 
 fundamental research, 67–72 
 handling, organizing, and presenting 

publications, 69–70 
 J-1 visas, 74–78, 130, 182–83. See also 

J-1 visas 
 originality or substantial intrinsic 

merit, 71–72 
 outstanding researcher cases, 215–26. 

See also Outstanding researchers 
 outstanding researchers. See 

Outstanding researchers 
 patents, 70–71 
 permanent job offers, need for, 2–3 
 practical tips, 4–5 
 traps for unwary, 3–4 
 writing research summary, 67–69 
Research universities 
 export compliance of, 209–14. See 

also Export compliance 
Residency programs for medical 

education. See Educational 
Commission for Foreign Medical 
Graduates 

S 
Sabbaticals 
 employment authorization and, 15, 25 
Same-sex marriage 
 adjustment of status and, 30 
Schedule A, Group II 
 arts and sciences, legal standard for, 

262–65 
 acclaim and international 

recognition, 262–63 
 authorship of scholarly 

publication, 265 
 judging work of others in field, 

264 
 membership in international 

associations, 264 
 original or scholarly research 

contributions, 264–65 
 prizes and awards for excellence, 

263–64 
 published material about person, 

264 
 satisfying at least 2 regulatory 

criteria, 263–65 
 work has and will continue to 

require exceptional ability, 263 
 chart on prerequisites, 270 
 compared to EB-1 visa classification, 

333 
 definition of exceptional ability, 262 



School attendance IMMIGRATION OPTIONS FOR ACADEMICS AND RESEARCHERS, 2ND ED. 

 

390  
Copyright © 2011. American Immigration Lawyers Association. All rights reserved. 

 DOL regulations, 261–66 
 employer-sponsored only, 262 
 employment-based immigrant visa 
 second preference, 267–68, 285–

92 
 third preference, 268 
 Form ETA-9089 for petitioner, 266 
 international legal standard for, 266 
 performing arts, legal standard for, 

265–66 
 posting notice requirement, 266 
 prevailing wage determination, 267 
 standards, 261–69 
 USCIS Policy Memorandum in 

response to Kazarian case, 268–69 
 USCIS requirements, 267–69 
School attendance 
 J-1 dependents, 86 
Scientific technicians/technologists 
 TN profession, 193–94 
Section 212(e) 
 J-1 visas, applicability to, 91–94 
SEVIS 
 automatic system updates, 102 
 benefits eligibility and, 97–98 
 checklist for data consistency, 104 
 Correct SEVIS Status, 84 
 data fixes, 102–3 
 event-based reporting for F and M 

schools, 101–2 
 fee, 82–83 
 J-1 visas, 74 
 law enforcement and, 98 
 nonimmigrant status, relationship to, 

95–105 
 no-show reporting, 101 
 officials designated to interact with, 

98–99 
 records 
 arrival and validation of, 82 
 creation of, 99–100 
 statuses, 100–101 
 updating, 100 
 reporting requirements, 101–2 
 SEVIS II development, 95, 97, 99 
 situations that may arise, 103–4 
Short-term consultations 
 approved export control license for, 

214 
 J-1 visas 
 professors and researchers, 78 
 short-term scholars, 79 
Short-term placement 
 H-1B visas, 141–42 
Short-term scholars 
 J-1 visas, 78–79, 130, 183 
Singapore. See H-1B1 visas 
Smithsonian Institution 
 as government-sponsored or private 

corporation, 229–30 
Social media 
 university/college policy on use of, 

367–68 
Special Handling/Recruitment process, 

22, 271–79, 283, 303–34 
 advantages of, 304–7 

 advertising and other recruitment 
sources, 311–13, 322–23 

 advertising content and consistency 
with application of foreign worker, 
313–18 

 after 18 months from date of selection, 
310–11 

 labor certification as alternative, 333–
34 

 business necessity questions, 321–22 
 bypassing H-1B process, 306–7 
 compared to other processes, 332–34 
 compliance files, 329 
 date of selection, determination of, 

310–11 
 drafting ETA Form 9089 (Special 

Recruitment Application), 320–23 
 EB-1 compared to EB-2, 293–95, 332–

33 
 experience requirement in ads, 316–17 
 FAQs, 304 
 finding most qualified applicants, 305 
 foreign worker meeting all advertised 

criteria, 317–18, 322 
 foreign worker with “substantially 

comparable” employment at same 
institution, 317–18 

 hiring official’s statement to verify 
competitive process, 319–20 

 inappropriate situations for, 329–31 
 institutions eligible for, 307–8 
 job requirements, 320–21 
 labor certification as alternative when 

18-month deadline missed, 333–34 
 minimum educational requirement in 

ads, 315–16 
 nonimmigrant status of foreign worker 

precluding, 329–31 
 Ph.D. from foreign institution, 316 
 positions eligible for, 308–9 
 posting notice requirement, 326–28 
 preferences in ads, 314–15 
 prevailing wage determination, 282, 

323–26 
 regulatory provisions, 304 
 selection committee’s report, 318–19 
 statutory provisions, 304 
 step-by-step process, 309–29 
 streamlined and fast, 305–6 
 submitting application electronically, 

328–29 
 Technical Assistance Guide, 304, 308 
 visa number unavailability problem, 

331 
Specialists 
 J-1 visas, 79–80, 183 
Sponsorship 
 application or petition, construed as 

employment contract, 19–20 
 DOS and regulatory requirements for 

ECFMG-sponsored J-1 physicians, 
113–17 

 H-1B visas, 132 
 PERM policy, 282 
 Schedule A, Group II employer-

sponsored only, 262 

State Department, U.S. 
 alien physician sponsorship for clinical 

training activities, role in, 111 
 ECFMG-sponsored J-1 physicians, 

requirements for, 113–17 
State laws 
 E-Verify enrollment of employers, 337 
 misclassification of employee vs. 

independent contractor, 361–62 
State sponsors of terrorism 
 administrative processing and, 206 
 no automatic revalidation for visa 

applicants from, 193 
Stopping Trained in America Ph.D.s 

from Leaving the Economy Act 
(STAPLE Act, proposed) 

 benefits of, 62 
Student visitors 
 B-2 visas, 189–90 

T 
Tax issues 
 foreign national’s tax status, 373–78 
 closer connection exception, 375 
 current year physical presence 

test, 374 
 disclosure requirements, 375 
 exempt individual exception, 

374–75 
 first-year residency election, 376 
 independent contractors and W-9 

forms, 377 
 joint return election, 376–77 
 students, 375 
 substantial presence test, 374 
 tax treaty exception, 375–76, 

377–78 
 teachers, 374–75 
 3-year look back test of physical 

presence, 374 
 misclassified employees as 

independent contractors, 362 
 nonresident aliens, 22–24 
Technology Alert List 
 administrative processing and, 206–7 
Terminated employees 
 I-9 forms, 342, 343–44, 364–65 
Terrorism, state sponsors of 
 administrative processing and, 206 
 no automatic revalidation for visa 

applicants from, 193 
Third country national (TCN) visa 

applications 
 consulates in Mexico and Canada 

processing, 191–92 
TN visas 
 Mexican and Canadian nationals, 180–

82 
 professions and educational 

requirements/credentials, 185–88 
 relevant to colleges, universities, and 

related institutions, 193–96 
Trainees 
 J-1 visas, 130–31 
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Travel 
 contiguous territory rule, application 

of, 192–93 
 DOS and regulatory requirements for 

ECFMG-sponsored J-1 physicians, 
116–17 

 F-1 OPT students and J-1 students, 
during permanent residency 
process, 307 

 H-1B visas, 192 
 J-1 exchange visitors, 85 
2-year home residence requirement 
 ECFMG-sponsored J-1 physicians, 114 
 J-1 visas, 1–2, 85–86, 183–84 
 waivers for physicians, 359 

U 
U visas 
 eligibility for, 29 
Unauthorized employment 
 on-campus work by students or 

dependents of nonimmigrant visas, 
24 

Unfair labor practices 
 social media, restrictions on access, 

368 

Unions 
 posting notices and. See Posting notice 

requirement 
United Kingdom (UK) 
 new point scheme, 39–41 
University counsel. See College counsel 

V 
Visa refusals 
 administrative processing and, 205–7 
Visas Donkey program 
 security clearances, 207 
Visa Waiver Program (VWP) 
 prior arrest or conviction, 204 
Voluntary Worker Classification 

Settlement Program 
 misclassified employees as 

independent contractors, 362 
Volunteerism 
 concerns over volunteering by 

nonimmigrant visa holders, 24–25 

W 
W-9 form 
 independent contractors, 377 

Wages. See Compensation 
Waivers. See also National interest 

waiver 
 J-1 visas, 2, 92–94 
 nonimmigrant waiver for 

inadmissibility, 203–4 
 2-year home residence requirement for 

physicians, 359 
 Visa Waiver Program (VWP), prior 

arrest or conviction, 204 
Warning notice 
 as result of ICE audit, 348 
Work authorization 
 J-1 dependents, 86 
 new hires working without pay while 

waiting for, 366–67 
 tickler system to monitor expiration 

dates, 364 

X 
X, Matter of (AAO 2007) 
 private employer vs. government 

employer, 228–29, 239–45 
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